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&RQWUDU\�WR�WKH�DJHQFLHV¶�0DUFK����������0HPRUDQGXP�DQQRXQFLQJ�WKHLU�LQWHQWLRQ�WR�IXUWKHU�OLPLW�

jurisdiction over adjacent wetlands,73 neither Sackett nor Rapanos stand for the proposition that 

only adjacent wetlands that abut or physically touch another WOTUS can be determined to have 

a continuous surface connection. In Sackett, the Court expressly announced the following test for 

DVVHUWLQJ�MXULVGLFWLRQ��³ILUVW��WKDW�WKH�DGMDFHQW�>ERG\�RI�ZDWHU�FRQVWLWXWHV@�������µZDWHU>V@�RI�WKH�8QLWHG�

6WDWHV�¶��i.e., a relatively permanent body of water connected to traditional interstate navigable 

waters); and second, that the wetland has a continuous surface connection with that water, 

PDNLQJ�LW�GLIILFXOW�WR�GHWHUPLQH�ZKHUH�WKH�µZDWHU¶�HQGV�DQG�WKH�µZHWODQG¶�EHJLQV�´74 It is settled that 

this is a physical-connection requirement,75 as opposed to a constant-hydrologic one, and that 

non-MXULVGLFWLRQDO� VWUHDPV�� GLWFKHV�� FXOYHUWV�� DQG� VLPLODU� IHDWXUHV� FDQ� ³VHUYH� DV� D� SK\VLFDO�

connection that maintains a continuous surface connection between an adjacent wetland and a 

relatively permanent ZDWHU�´76 Natural berms or similar natural landforms that provide evidence of 

a continuous surface connection do not sever jurisdiction for similar reasons.77 If the Court had 

wanted to impose the alternative or additional requirement that the adjacent wetland physically 

WRXFK�WKH�MXULVGLFWLRQDO�³ZDWHU�RI�WKH�8QLWHG�6WDWHV�´�WKH�&RXUW�ZRXOG�KDYH�H[SUHVVO\�VWDWHG�WKDW�

requirement. It did not.  

Moreover, both Rapanos and Sackett EXLOG�XSRQ�WKH�&RXUW¶V�GHFLVLRQ�LQ�Riverside Bayview, which 

expressly stated that Clean Water Act jurisdiction over adjacent wetlands was not limited solely 

WR�ZHWODQGV�WKDW�ERUGHU�³RWKHU�ZDWHUV�RI�WKH�8QLWHG�6WDWHV�´�7KH�&RXUW�IRXQG�WKH�&RUSV¶�EDVLV�IRU�

asserting jurisdiction over adjacent wetlands, which was stated as follows, to be reasonable and 

³DQ�DGHTXDWH�EDVLV�IRU�D�OHJDO�MXGJPHQW�WKDW�DGMDFHQW�ZHWODQGV�PD\�EH�GHILQHG�DV�ZDWHUV�XQGHU�

WKH�$FW´�78 

The regulation of activities that cause water pollution cannot rely on . . . artificial 

lines . . . but must focus on all waters that together form the entire aquatic 

system. Water moves in hydrologic cycles, and the pollution of this part of the 

aquatic system, regardless of whether it is above or below an ordinary high 
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