A. Tributaries

The notice seeks comment on, among other things, which waters can be considered tributaries
under (a)(3) of the current regulatory definition or under the agencies’ application of the Pre-2015
Regulatory Definition in light of “the agencies’ objectives” and the Sackett decision.>* It is
important to recognize that tributaries were categorically protected under the Clean Water Act at
its inception. In fact, tributaries to “navigable waters” have been protected since 1899, and
tributaries to interstate waters have been protected since 1948.%° Under the agencies’ Pre-2015
Regulatory Definition, all tributaries to ftraditionally navigable waters, interstate waters,
impoundments, and “other waters” are categorically defined as “waters of the United States.”%®
As the EPA stated in 2015, “[t]he scientific literature documents that tributary streams, including
perennial, intermittent, and ephemeral streams, and certain categories of ditches are integral
parts of river networks.”’ This is also consistent with the findings of the 2015 EPA Office of
Research and Development Connectivity Report and the 2014 EPA Scientific Advisory Board
Review of the Connectivity Report.%®

The question posed by the agencies in the March 24, 2025 Notice regarding which waters are
protected as tributaries has already been resolved by the Court. The Court in Sackett found the
plurality in Rapanos to be “correct,”® and the Rapanos plurality defined waters as “relatively
permanent, standing or flowing bodies of water . . . as found in ‘streams,’ ‘oceans,’ ‘rivers,’ ‘lakes,’
and ‘bodies’ of water ‘forming geographical features.”®° In response to that decision, the agencies
amended the 2023 Regulatory Definition so that it includes: “[t]ributaries of waters identified in
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