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A. Tributaries 

The notice seeks comment on, among other things, which waters can be considered tributaries 

XQGHU��D�����RI�WKH�FXUUHQW�UHJXODWRU\�GHILQLWLRQ�RU�XQGHU�WKH�DJHQFLHV¶�DSSOLFDWLRQ�RI�WKH�3UH-2015 

5HJXODWRU\� 'HILQLWLRQ� LQ� OLJKW� RI� ³WKH� DJHQFLHV¶� REMHFWLYHV´� DQd the Sackett decision.54 It is 

important to recognize that tributaries were categorically protected under the Clean Water Act at 

LWV� LQFHSWLRQ�� ,Q� IDFW�� WULEXWDULHV� WR� ³QDYLJDEOH� ZDWHUV´� KDYH� EHHQ� SURWHFWHG� VLQFH� ������ DQG�

tributaries to interstate waters have been protected since 1948.55 8QGHU�WKH�DJHQFLHV¶�3UH-2015 

Regulatory Definition, all tributaries to traditionally navigable waters, interstate waters, 

LPSRXQGPHQWV��DQG�³RWKHU�ZDWHUV´�DUH�FDWHJRULFDOO\�GHILQHG�DV�³ZDWHUV�RI�WKH�8QLWHG�6WDWHV�´56 

$V�WKH�(3$�VWDWHG�LQ�������³>W@KH�VFLHQWLILF�OLWHUDWXUH�GRFXPHQWV�WKDW�WULEXWDU\�VWUHDPV��LQFOXGLQJ�

perennial, intermittent, and ephemeral streams, and certain categories of ditches are integral 

SDUWV�RI� ULYHU�QHWZRUNV�´57 This is also consistent with the findings of the 2015 EPA Office of 

Research and Development Connectivity Report and the 2014 EPA Scientific Advisory Board 

Review of the Connectivity Report.58 

The question posed by the agencies in the March 24, 2025 Notice regarding which waters are 

protected as tributaries has already been resolved by the Court. The Court in Sackett found the 

plurality in Rapanos WR� EH� ³FRUUHFW�´59 and the Rapanos SOXUDOLW\� GHILQHG�ZDWHUV� DV� ³UHODWLYHO\�

SHUPDQHQW��VWDQGLQJ�RU�IORZLQJ�ERGLHV�RI�ZDWHU�������DV�IRXQG�LQ�µVWUHDPV�¶�µRFHDQV�¶�µULYHUV�¶�µODNHV�¶�

DQG�µERGLHV¶�RI�ZDWHU�µIRUPLQJ�JHRJUDSKLFDO�IHDWXUHV�¶´60 In response to that decision, the agencies 

DPHQGHG�WKH������5HJXODWRU\�'HILQLWLRQ�VR�WKDW� LW� LQFOXGHV��³>W@ULEXWDULHV�RI�ZDWHUV�LGHQWLILHG�LQ�

 
54 March 24, 2025 Notice, 90 Fed. Reg. at 13430. 

55 The 1899 Refuse Act, the predecessor to the Clean Water Act Section 402 permitting program, governed 

GLVFKDUJHV�WR�WUDGLWLRQDOO\�QDYLJDEOH�ZDWHUV�DQG�³LQWR�DQ\�WULEXWDU\�RI�DQ\�QDYLJDEOH�ZDWHU�IURP�ZKLFK�WKH�VDPH�VKDOO�
IORDW�RU�EH�ZDVKHG�LQWR�VXFK�QDYLJDEOH�ZDWHU�´����8�6�&���������7KH������:DWHU�3Rllution Control Act declared that 
WKH�³SROOXWLRQ�RI�LQWHUVWDWH�ZDWHUV´�DQG�WKHLU�WULEXWDULHV�LV�³D�SXEOLF�QXLVDQFH�DQG�VXEMHFW�WR�DEDWHPHQW�´����8�6�&����
466a(d)(1) (1948) (codifying Pub. L. 80±845 section 2(d)(1), 62 Stat. 1156 (1948)). 

56 40 C.F.R. § 230.3(e) (1993). 

57 EPA & DEPT. OF THE ARMY, TECHNICAL SUPPORT DOCUMENT FOR THE CLEAN WATER RULE: DEFINITION OF WATERS OF THE 

UNITED STATES ������������³&:5�76'´�� 

58 EPA, CONNECTIVITY OF STREAMS & WETLANDS TO DOWNSTREAM WATERS: A REVIEW & SYNTHESIS OF THE SCIENTIFIC 

EVIDENCE (2015), https://www.regulations.gov/document/EPA-HQ-OW-2021-0602-0074  �³&RQQHFWLYLW\�5HSRUW´���
EPA, SAB REVIEW OF THE DRAFT EPA REPORT CONNECTIVITY OF STREAMS AND WETLANDS TO DOWNSTREAM WATERS: A 

REVIEW AND SYNTHESIS OF THE SCIENTIFIC EVIDENCE (2014), https://www.regulations.gov/document/EPA-HQ-OW-2021-
0602-0101 �³6$%�5HYLHZ´�� 

59 Sackett������8�6�DW������³$QG�IRU�WKH�UHDVRQV�H[SODLQHG�EHORZ��ZH�FRQFOXGH�WKDW�WKH�5DSDQRV�SOXUDOLW\�ZDV�

correct: the CWA's use of µwaters¶�encompasses µonly those relatively permanent, standing or continuously flowing 
bodies of water ³forming geographic[al] features´ that are described in ordinary parlance as ³streams, oceans, rivers, 
and lakes.´¶´����LQWHUQDO�FLWDWLRQV�RPLWWHG�� 

60 Rapanos, 547 U.S. at 732-33. Specifically, the Rapanos SOXUDOLW\�FRQFOXGHG�WKDW�³>R@Q�WKLV�GHILQLWLRQ��µWKH�ZDWHUV�RI�

WKH�8QLWHG�6WDWHV¶�LQFOXGH�RQO\�UHODWLYHO\�SHUPDQHQW��VWDQGLQJ�RU�IORZLQJ�ERGLHV�RI�ZDWHU��7KH�GHILQLWLRQ�UHIHUV�WR�ZDWHU�
DV�IRXQG�LQ�µVWUHDPV�¶�µRFHDQV�¶�µULYHUV�¶�µODNHV�¶�DQG�µERGLHV¶�RI�ZDWHU�µIRUPLQJ�JHRJUDSKLFDO�IHDWXUHV�¶�$OO�RI�WKHVH�
terms connote continuously present, fixed bodies of water, as opposed to ordinarily dry channels through which water 
RFFDVLRQDOO\�RU�LQWHUPLWWHQWO\�IORZV�´�Id. (internal citations omitted). 


