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Definition.17 With regard to the Relatively Permanent Test, which was later adopted by the 

Court in Sackett, the plurality opinion determined:  

| The Clean Water Act covers non-navigable waters in addition to traditional 

QDYLJDEOH�ZDWHUV��EXW�WKH�SOXUDOLW\�GHFOLQHG�WR�³GHFLGH�WKH�SUHFLVH�H[WHQW�WR�ZKLFK�

WKH�TXDOLILHUV�µQDYLJDEOH¶�DQG�µRI�WKH�8QLWHG�6WDWHV¶�UHVWULFW�WKH�FRYHUDJH�RI�WKH�$FW�´�

Instead, WKH� SOXUDOLW\� IRFXVHG� RQ� WKH� PHDQLQJ� RI� ³WKH� ZDWHUV´� LQ� ��� 8�6�&�� ��

���������7KH�SOXUDOLW\�FRQFOXGHG�WKDW�³>R@Q�WKLV�GHILQLWLRQ��µWKH�ZDWHUV�RI�WKH�8QLWHG�

6WDWHV¶�LQFOXGH�RQO\�UHODWLYHO\�SHUPDQHQW��VWDQGLQJ�RU�IORZLQJ�ERGLHV�RI�ZDWHU��7KH�

definition refers to water as found in µVWUHDPV�¶� µRFHDQV�¶� µULYHUV�¶� µODNHV�¶�DQG�

µERGLHV¶�RI�ZDWHU�µIRUPLQJ�JHRJUDSKLFDO�IHDWXUHV�¶´18  

| 7KH�SOXUDOLW\�DOVR�QRWHG�WKDW�³>E@\�GHVFULELQJ�µZDWHUV¶�DV�µUHODWLYHO\�SHUPDQHQW�¶´�LW�

GLG� QRW� ³QHFHVVDULO\� H[FOXGH� VWUHDPV�� ULYHUV�� RU� ODNHV� WKDW� PLJKW� GU\� XS� LQ�

H[WUDRUGLQDU\�FLUFXPVWDQFHV´�RU� ³seasonal rivers which contain continuous flow 

GXULQJ� VRPH�PRQWKV� RI� WKH� \HDU�´� DQG�� IXUWKHU�� WKDW� LW� KDG� ³QR� RFFDVLRQ� LQ� WKLV�

litigation to decide exactly when the drying-up of a streambed is continuous and 

IUHTXHQW�HQRXJK�WR�GLVTXDOLI\�WKH�FKDQQHO�DV�D�µZDWH>U@�RI�WKH�8QLWHG�6WDWHV�¶´19  

| Upon this opinion, the plurality sought remand of the cases for a determination by 

WKH�ORZHU�FRXUWV�³ZKHWKHU WKH�GLWFKHV�RU�GUDLQV�QHDU�HDFK�ZHWODQG�DUH�µZDWHUV¶ 

in the ordinary sense of containing a relatively permanent flow; and (if they are) 

ZKHWKHU�WKH�ZHWODQGV�LQ�TXHVWLRQ�DUH�µDGMDFHQW¶�WR�WKHVH�µZDWHUV¶�LQ�WKH�VHQVH�RI�

possessing a continuous surface connection that creates the boundary-

drawing problem we addressed in Riverside Bayview�´20  

� In Sackett v. EPA, the Court adopted the approach of the Rapanos plurality to defining 

³ZDWHUV´�XQGHU� WKH�&OHDQ�:DWHU�$FW�DQG�KHOG� WKDW�³WKH�SDUW\�DVVHUWLQJ� MXULVGLFWLRQ�RYHU�

DGMDFHQW�ZHWODQGV�>PXVW@�HVWDEOLVK�µILUVW��WKDW�WKH�DGMDFHQW�>ERG\�RI�ZDWHU�FRQVWLWXWHV@��������

³ZDWHU>V@�RI�WKH�8QLWHG�6WDWHV�´��i.e., a relatively permanent body of water connected to 

traditional interstate navigable waters); and second, that the wetland has a continuous 

VXUIDFH�FRQQHFWLRQ�ZLWK�WKDW�ZDWHU��PDNLQJ�LW�GLIILFXOW�WR�GHWHUPLQH�ZKHUH�WKH�³ZDWHU´�HQGV�

DQG�WKH�³ZHWODQG´�EHJLQV�¶´21  

 

 
17 See generally 5DSDQRV�Y��8QLWHG�6WDWHV������8�6��������������³Rapanos´��� 

18 Id. at 731-32 (emphasis added) (citations omitted). 

19 Id. at 732 n.5. 

20 Id. at 757 (emphasis added). 

21 Sackett v. EPA, 598 U.S. 651, 678-79 (2023) (quoting Rapanos������8�6��DW�������³Sackett´��� 


