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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Emera CNG, Inc. Docket No. CP14-114-000

(Issued September 19, 2014)
BAY, Commissioner, dissenting:

In enacting the Natural Gas Act, Congress emphasized the importance of regulating the sale of gas in foreign commerce.
In section 1(a), Congress declared that “Federal regulation in matters relating to the transportation of natural gas and the
sale thereof in interstate and foreign commerce is necessary in the public interest.” 15 U.S.C. § 717(a). In section 1(b),
Congress stated that the provisions of the Act “shall” apply to “the importation or exportation of natural gas in foreign
commerce and to persons engaged in such importation or exportation.” Id. § 717(b). If there were any lingering doubt over
congressional intent, section 3 removes it when the Act refers to foreign commerce a third time: “[N]o person shall export
any natural gas from the United States to a foreign country or import any natural gas from a foreign country without first
having secured an order of the Commission authorizing it to do so.” Id. § 717b(a). As a result, the Commission exercises
authority over the siting, construction, operation, and maintenance of export facilities in order to ensure that any
authorized exports will serve the public interest. See, e.g., NET Mex. Pipeline Partners, LLC, 145 FERC 461,112, P 13
(2013).

Here, Emera’s facilities fall within the four corners of the statute. They are facilities involving natural gas intended for
export to a foreign country. As the majority acknowledges, “the stated purpose of Emera’s CNG facility will be to
compress gas so that it can be exported in ISO containers” to the Commonwealth of the Bahamas. Order P 10. Not
surprisingly, perhaps, Emera has applied to the Department of Energy— under section 3 of the Natural Gas Act — “for
long-term authorization to export CNG from” its proposed facility, and properly so. See 79 Fed. Reg. 38,017, 38,018 (July
3,2014). Yet, in the majority’s view, that very same facility is not an “export facility” under section 3.

Of course, this raises the question of how what would plainly appear to be a gas export facility is not, in fact, an export
facility. The majority’s argument seems to be that because the CNG will leave Emera’s facility by truck and travel a
quarter of mile before being loaded onto ocean-going carriers for export — rather than by a pipeline running across a
border or to a tanker — the facility is not an “export facility” under section 3 of the Natural Gas Act. Id. P 13. It cannot be
that the Commission’s jurisdiction turns on this 440-yard truck journey.

The majority suggests that the scope of the Commission’s jurisdiction under section 3 must be consistent with section 7 of
the Natural Gas Act. Jurisdictional export facilities — other than “LNG terminals” — thus must have the defining
characteristic of interstate transportation facilities, namely a send-out pipeline. Order P 13. But conflating section 3 with
section 7 is not supported by the language of the statute. Section 7 speaks of natural gas “transportation facilities,” 15
U.S.C. § 7171; section 3 does not, id. § 717b. And none of the language which led the Commission to conclude that
section 7 is limited to transportation by pipelines is present in section 3 (nor any of the related delegation and executive
orders). See, e.g., Exemption of Certain Transp. and/or Sales of LNG from the Requirements of Section 7(c) of the NGA,
49 F.P.C. 1078, 1079-80 (1973) (discussing Commission’s section 7 jurisdiction). Moreover, section 1(b) demonstrates the
breadth of the Act by making a distinction between interstate transportation or sales on the one hand, and importation and
exportation on the other, all of which are covered. See 15 U.S.C. § 717(b) (applying the Act to “natural gas companies
engaged in such transportation or sale, and to the importation or exportation of natural gas in foreign commerce and to
persons engaged in such importation or exportation”) (emphasis added).
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