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Moreover, when Congress passed the ESA in 1973 it was acutely aware that stemming
the loss of biodiversity required more than protecting individual animals and plants. It also
required protecting habitat from destruction or adverse modification. Of the many threats to
America’s wildlife heritage, Congress recognized that the “most significant has proven also to be
the most difficult to control: the destruction of critical habitat.”*’ In the 1978 amendments to the
ESA, Congress reemphasized that “[t]he loss of habitat for many species is universally cited as
the major cause for the extinction of species worldwide.”**

1. No compelling evidence demonstrates that Section 7 consultation
would result in a finding of no jeopardy for listed species.

Section 7 of the Endangered Species Act imposes on the Corps (the action agency) a
substantive obligation to promote the conservation of species.”’ As part of this duty, the Corps
must consult with either the Service or the National Marine Fisheries Service (the consulting
agencies) whenever it acts, authorizes, or funds a project that may impact a listed species or its
habitat.”® In doing so, the action agency and the consulting agency must determine that a project
is not likely to (1) jeopardize the continued existence of any threatened or endangered species or
(2) result in the destruction or adverse modification of the critical habitat of such species.*’
Throughout the consultation process, both the action agency and the consulting agency must “use
the best scientific and commercial data available.”**

Depending on the anticipated effects that a project will have on species or habitat, the
Section 7 consultation process can constitute several steps. As a preliminary matter, the threshold
for triggering consultation is low.**' To comply with its ESA Section 7(a)(2) obligations, the
action agency must first determine whether its action “may affect” each listed species or critical
habitat for that species present in the action area, which means “all areas to be affected directly
or indirectly by the Federal action and not merely the immediate area involved in the action.”**

If an action “may affect” listed species or critical habitat, the agencies must then engage
in informal consultation, possibly followed by formal consultation. To complete informal
consultation, the action agency must determine, with the written concurrence of the consulting
agency, that the action is not likely to adversely affect listed species or critical habitat.?* If the
action is likely to adversely affect any listed species or designated critical habitat, the action
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